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ISSUE PRESENTED 

Under mandatory California law, when a house insured by an actual cash value 

(“ACV”) policy is damaged, but is not completely destroyed, the owner is 

entitled to recoup the cost of repair, less reasonable depreciation. Under FAIR 

Plan’s policy, no matter how bad the damage, repair costs are payable only to the 

extent they are less than the appraised value of the structure. Is the policy valid? 

 

 

INTRODUCTION 

California FAIR Plan Association (“FAIR Plan”) is the legislatively-created 

insurer of last resort for California homeowners otherwise unable to find coverage.1 

Marlene Garnes, a retired service member and single mother, is one such homeowner. 

After inheriting her childhood residence in an impoverished area of Richmond known as 

the “Iron Triangle,” (Appellants Appendices, hereafter “AA”, 99), FAIR Plan sold her a 

policy with $425,000 of dwelling coverage. (AA 1.) 

When a kitchen fire caused substantial smoke damage to the house, Ms. Garnes 

discovered the coverage was a sham. Exploiting an historic dip in real estate prices, 

particularly prices in poor neighborhoods with high foreclosure levels, FAIR Plan 

                                                 

1 See St. Cyr v. California FAIR Plan Association, 223 Cal.App.4th 786, 793 (2014) 

[FAIR plan “is the insurer of last resort, that is, respondent is statutorily mandated to make 

available basic property insurance to any ‘persons having an interest in real or tangible personal 

property who, after diligent effort ..., are unable to procure such insurance through normal 

channels from an admitted insurer.’ ([Ins. Code] § 10094.).”] 
 



 

2 

 

obtained an appraisal which valued Ms. Garnes’ house at less than a fifth of the repair 

costs, and refused to pay a dime above that appraisal.  

Under FAIR Plan’s policy, it always pays the lesser of repair costs or appraised 

value. Thus, FAIR Plan’s liability to Ms. Garnes (and to the thousands of other insureds 

covered under its basic policy) is absolutely limited by the fluctuating appraisal value of 

the insured residence, less the value of the land it sits on. In Ms. Garnes’ case the repairs 

would have cost about $362,000;2 resolving Ms. Garnes’ fire claim for appraised value, 

$75,000, saved FAIR Plan more than $287,000.  

Very good for FAIR Plan’s insurance-company members; disastrous, not only for 

Ms. Garnes, but also for her neighbors, whose interest was in seeing the house repaired 

and occupied by the family that had been there for decades, rather than facing another 

demolished or abandoned structure. 

Here’s the reason for this appeal: FAIR Plan’s approach to loss settlement has 

been plainly illegal since 2004, when the Legislature amended Insurance Code §2051 to 

add a mandatory definition of ACV. Insurers issuing ACV policies are obliged to settle 

losses as follows: “(1) In case of total loss to the structure, the policy limit or the fair 

market value of the structure, whichever is less. (2) In case of a partial loss to the 

structure . . . the amount it would cost the insured to repair, rebuild, or replace the thing 

                                                 

2 FAIR Plan stipulated to a repair cost of $362,620.73. (AA 8-9.) 



 

3 

 

lost or injured less a fair and reasonable deduction for physical depreciation . . . .” 

§2051(b)(emphasis added). 

FAIR Plan’s approach to loss settlement violates this mandatory ACV measure 

because under its policy, no matter the quantum of physical damage to the insured 

structure, it always pays the lesser of repair costs or appraised value. 

The insurer’s defense of its policy below depended on two assertions: (a) that the 

phrase “total loss” is nowhere defined in the Insurance Code, and thus (b) that 

notwithstanding the 2004 amendments to §2051, it can provide for ACV payments 

according to whatever calculus it likes. 

The first assertion is false: the insurance code defines “total loss” twice, both times 

in a manner irreconcilable with FAIR Plan’s policy.  

The second contention, that FAIR Plan can decide how to pay ACV claims at will, 

is nonsense. Section 2051(b) provides the mandatory definition of ACV in this state. 

Dicta from a case predating the 2004 amendments to §2051 which suggests otherwise 

does not save FAIR Plan’s policy, as various cases and commentators have recognized. 

FAIR Plan’s loss settlement method is a deliberate scheme to deprive California’s 

least affluent homeowners of the benefit of the bargains they enter into when they mail 

FAIR Plan their premium checks. 

It deprives its customers of their reasonable expectations, because while the 

policies appear to supply hundreds of thousands in coverage, in fact they provide a small 

fraction of that figure. 
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It has the effect of driving from their homes residents of the very communities 

FAIR Plan was organized to protect. 

And it is illegal. 

The Court should reverse. 

 

STATEMENT OF APPEALABILITY 

The lower court filed its judgment on September 16, 2014. (AA 280.) Appellant 

filed a timely notice of appeal. (AA 284.) The judgment is appealable. CCP §904.1(a)(1). 

 

PROCEDURAL HISTORY 

Ms. Garnes was insured under a FAIR Plan ACV policy affording $425,000 of 

dwelling coverage. (AA 1.) On January 1, 2011, a kitchen fire at Ms. Garnes’ house 

caused substantial smoke damage. Ms. Garnes submitted a claim for $362,670.23, 

reflecting repairs, along with extensive lead and asbestos abatement. FAIR Plan denied 

the claim. Later FAIR Plan agreed to pay about $111,000, which amounted to its 

valuation of the structure (less the hypothetical land value) plus demolition. (AA 38 et. 

seq.) 

In other words, instead of paying Ms. Garnes to repair her house, or enough to go 

out and buy another, FAIR Plan separated the structure and land values, paid only for the 

structure and its demolition, and essentially told Ms. Garnes, “Good luck with your 

empty lot.” 
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In October 2011, FAIR Plan sued Ms. Garnes seeking a declaratory judgment 

regarding the definitions of “total loss” and “partial loss” as those phrases are used in 

Insurance Code §2051(b). (AA 4) Specifically, FAIR Plan asked the Superior Court to 

validate its loss settlement method by declaring “that the words ‘total loss’ within the 

meaning of California Insurance Code section 2051 applies [sic] when the cost to repair 

damage to the property exceeds the property's fair market value . . . .” (AA 6.) That was 

precisely the loss settlement approach FAIR Plan’s ACV policy followed. 

Ms. Garnes demanded an appraisal hearing under Insurance Code §2071; FAIR 

Plan refused. Ms. Garnes moved to compel. The Superior Court later found the petition 

moot because FAIR Plan had stipulated to a repair cost of $362,670.23. (AA 8-9.) 

Thereafter Ms. Garnes cross-complained for breach of contract and bad faith. (AA 

12.)3 FAIR Plan answered. (AA 17.) 

In August 2012 FAIR Plan moved for summary judgment in the declaratory relief 

action. (AA 20.) Garnes opposed the motion.  (AA 56.) FAIR Plan replied. (AA100.) The 

Superior Court granted the motion. (AA 111.) This Division denied Ms. Garnes’ petition 

for a writ of mandate summarily. (A137335; AA 113.)  

                                                 

3 The complaint asserted breach and bad faith as to Fair Plan’s handling of both Ms. 

Garnes’ property damage and contents claims. The contents part of the suit was resolved prior to 

the entry of judgment. 
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The parties later filed cross motions in limines and oppositions debating the 

impact of the summary judgment order on the bad faith litigation. (AA 114, 143, 154, 

196, 253, 259.) 

To conserve judicial resources and facilitate resolution of the important legal issue 

presented here,4 pursuant to the reasoning in Norgart v. Upjohn Co., 21 Cal.4th 383, 400-

401 (1999), the parties stipulated to rulings in favor of Fair Plan and against Garnes on 

the relevant motions in limine. (AA 279-282.) The parties agreed that in light of the 

summary judgment ruling in FAIR Plan’s declaratory relief action, there were no 

disputed issues remaining to be resolved by a jury. (AA 279-282.) The court thereafter 

entered judgment in favor of FAIR Plan on (a) its suit for declaratory relief and (b) Ms. 

Garnes’ suit for breach and bad faith. (AA 284.) Ms. Garnes filed a timely notice of 

appeal. (AA 288.) 

 

ARGUMENT 

I. Standard of Review 

This Court reviews issues of statutory and insurance policy interpretation de novo. 

Mt. Hawley Insurance Company v. Lopez, 215 Cal.App.4th 1385, 1394 (2013). 

                                                 

4 FAIR Plan continues to use the loss settlement provision at issue here in its ACV 

policies. See  http://www.cfpnet.com/Dwelling.html.  

http://www.cfpnet.com/Dwelling.html
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II. FAIR Plan’s Loss Settlement Provision, and its Defense of that Provision in 

the Trial Court 

 A. The Policy 

Ms. Garnes’ FAIR Plan policy says this regarding payment for covered losses to a 

dwelling: 

Loss Settlement. Subject to CONDITION 2. (Insurable 

Interest and Limit of Liability), we will pay the 

following amounts for covered property losses: 

 

a. Coverages A and B Losses: For losses to covered 

property described in Coverage A and/or B, the 

following rules apply: 

 

(1) Total Loss: If the greater of the cost either to 

reconstruct or replace the damaged part of the property 

exceeds the actual cash value before the loss of all 

covered property described in Coverages A and B, we 

will pay such actual cash value. 

 

(2) Partial Loss: In the case of losses that are not 

described in (1) above, we will pay the least of the 

following amounts: 

 

(a) The lower of the cost either to reconstruct or 

replace the damaged part of the property, less a 

reasonable amount for depreciation; or 

 

(b) The actual cash value before the loss of the 

damaged property. 

 

. . . 

 

c. Definitions for Coverages A, B and C Losses . . . the 

"actual cash value" of property means its fair market 

value. 

 

(AA 2-3.)  
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For anyone who may be flummoxed by insurance-speak, pursuant to this “Loss 

Settlement” language, in the case of an ACV policy, under all circumstances, FAIR Plan 

pays the least of repair costs, appraised value, or policy limits. 

In practice, FAIR Plan’s loss settlement approach deprives homeowners like Ms. 

Garnes of coverage when a loss does not completely destroy the insured structure, but 

repair costs exceed appraised value of the structure. The shortfall in Ms. Garnes’ case 

was about $278 thousand. 

 B. The Defense 

In its summary judgment motion in the declaratory relief action, FAIR Plan’s defense of 

its policy was simple: it argued that because (a) the phrase “total loss” is nowhere defined in the 

insurance code, and (b) in light of a 1998 case which says (in dicta) insurers may define ACV at 

will, there is no bar to its limiting payment to the lesser of appraised value and repair costs: 

The FAIR Plan policy sets forth the rules for loss settlement 

in case of total and partial losses. As noted above, the policy 

has a common sense definition of total loss; if it costs more to 

repair the property than it is worth before the loss, it is a total 

loss, and the actual cash value of the property [i.e., fair 

market value] immediately before the loss is the maximum an 

insured can recover.  

 

Nothing in the Insurance Code forbids an insurer and an 

insured from agreeing to policy definitions not elsewhere 

defined in the statutes. Indeed, in Cheeks v. California FAIR 

Plan Association (1998) 61 Cal.App.4th 423, 428, the Court 

very clearly explained that it was interpreting the meaning of 

“actual cash value used in the FAIR Plan policy as 

synonymous with fair market value because it was not 

otherwise defined. The Court further explained that if the 

FAIR Plan wanted to define "actual cash value'' differently, 

"all it has to do is say so in the policy.” (Id. at 429.) 
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Nothing in the Insurance Code or otherwise forbids the FAIR 

Plan from defining "total loss.'' It did so, establishing when 

each of the statutory valuations of Insurance Code section 

205l(b) applies. Under the clear definition contained in the 

policy, because the cost of repairing or replacing Mrs. Garnes' 

property exceeded the actual cash value of the property, her 

property suffered a total loss. 

 

(AA 27-29 (emphases added).) 

FAIR Plan made the same arguments in its reply brief: “The policy appropriately 

defines ‘total loss’ in economic terms, as a loss that costs more to repair than the property 

was worth immediately before the loss. ¶ Ms. Garnes . . . ignores that there is no 

statutory definition of either term, and further ignores that [Cheeks] permits an insurer to 

define terms however it sees fit, so long as the definitions do not violate the Insurance 

Code.” (AA 101 (emphasis added).) See also AA 103: “ . . .Cheeks v. California FAIR 

Plan Association (1998) 61 Cal. App. 4th 423, 428, teaches that an insurer has the right to 

define policy terms in any way it wants -- even if the definitions limit coverage -- so long 

as the terms do not conflict with California law.”; AA 103: “Because the Insurance Code 

does not mandate any particular definition of the term ‘total loss,’ the FAIR Plan has the 

right to define that term in its policy form.”; AA 108: “Ms. Garnes cannot point to 

anything in California law or the Insurance Code that prevents the FAIR Plan from using 

the economically sensible definition of total loss that is included in its policy form.” 

As will appear in Section III, FAIR Plan’s defense of its approach to loss 

settlement is bunkum. Also, as Ms. Garnes sets forth in Section IV, under the plain 

meaning of §2051, and in light of the legislative history of that statute, and others, FAIR 

Plan’s policy is plainly invalid. 
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III. FAIR Plan’s Defense is Unavailing because “Total Loss” is Twice Defined in 

the Code in a Manner Irreconcilable with its Loss Settlement Provision, and 

Because After the Amendments to §2051, Insurers Must Use the ACV 

Definition Supplied by the Legislature. 

 

To the extent a California fire policy contains coverage that is not substantially 

equivalent to the coverage set forth in Insurance Code §2071, it is invalid. Century-

National Ins. Co. v. Garcia, 51 Cal.4th 564, 568 (2011). Section 2071 provides for 

coverage “to the extent of the actual cash value of the property at the time of loss, but not 

exceeding the amount which it would cost to repair . . . .” In other words, in California, 

all fire insurance policies must insure at least for ACV, up to the cost of repair. 

In Jefferson Ins. Co. v. Superior Court, 3 Cal.3d 398, 402 (1970), the Court held 

that ACV as used in §2071 means fair market value.  

In Cheeks v. California Fair Plan Assn., 61 Cal.App.4th 423 (1998), FAIR Plan 

argued that it should be able to define ACV as replacement cost, less depreciation—the 

very approach Ms. Garnes has insisted is required by §2051(b). 

The Second District rejected the argument, reaffirming the ruling in Jefferson that 

in a straight 2071 policy, ACV means fair market value. The Court noted in dicta that 

“CalFair, however, has a simple remedy. If it wants to determine ‘actual cash value’ on 

the basis of replacement cost less depreciation all it has to do is say so in the policy.” Id. 

at 429 [emphasis added]. 
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That is where things stood until, in 2004, following a series of devastating fires in 

Southern California and widespread insurance disputes thereafter, the Legislature 

amended §2051 to provide the mandatory measure of ACV. 

With that introduction, we now turn to FAIR Plan’s defense of its approach to loss 

settlement under its ACV policy which defense, the Court will recall, depends on its 

claims that (a) California law does not define “total loss” in a manner that conflicts with 

its policy and (b) under Cheeks, it can define ACV however it likes.  

As appears, both assertions are wrong. 

 A. The Insurance Code Defines “Total Loss”, Twice, in a Manner that 

Cannot be Reconciled with FAIR Plan’s Policy  

 

1. “Total Loss” is Defined in Marine Insurance Provisions 

Applicable to Fire Policies 

 

“Valuation under a fire policy is the same as in a marine policy.” Insurance Code 

§2050. In a marine policy, “[a] loss is either total or partial.” Insurance Code §1960. “An 

actual total loss is caused by [among other things that do not apply here]: (a) A total 

destruction of the subject matter of insurance.” Insurance Code §1962 (emphasis added).5 

So, contrary to FAIR Plan’s repeated assertions below, the code unambiguously 

defines total loss in terms of the quantum of damage to the insured property—total loss 

                                                 

5 The marine provisions also describe “constructive total loss” (Insurance Code §1961, 

1963), and explain the circumstances in which such a loss may occur. Insurance Code §1971. As 

will appear, the text of amended §2051, the legislative history of the amendments, and the text 

and legislative history of companion statutes, make inescapably clear that when the Legislature 

used the phrase “total loss” in amending §2051(b), it meant actual total loss. The marine 

constructive total loss rules therefore have no bearing or applicability here. 
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means a “total destruction of the subject matter of insurance.” That definition applies to 

fire policies like the one FAIR Plan sold to Ms. Garnes, and it is irreconcilable with FAIR 

Plan’s loss settlement calculus. 

2. “Total Loss” Is Defined in a Mandatory Disclosure Form, 

Promulgated by the Department of Insurance, which is Part of 

the Insurance Code.6 

 

When a California property insurer issues or renews a policy, Insurance Code 

§10101 requires that it deliver to its insured a California Residential Property Insurance 

Disclosure Statement. The mandatory language of that form appears in Insurance Code 

§10102. In September 2010 (effective July 1, 2011), the Legislature revised language of 

the disclosure to conform it to the mandatory ACV definition it added to §2051 in 2004.  

The disclosure informs the policyholder that “ACTUAL CASH VALUE 

COVERAGE pays the costs to repair the damaged dwelling minus a deduction for 

physical depreciation. If the dwelling is completely destroyed, this coverage pays the fair 

market value of the dwelling at time of loss.” Insurance Code §10102 (bold and all-caps 

in original; second emphasis added.)  

                                                 

6 This Court gives great weight to any administrative construction of a statute. See 

DeYoung v. San Diego, 147 Cal.App.3d 11, 18 (1983); 7 Witkin, Summary 10th (2005) Const. 

Law, § 127, citing cases. 
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As with Insurance Code §1962, §10102 unambiguously understands the phrase 

“total loss” in §2051(b) to mean complete physical destruction of the insured structure.7 

The provision thus cannot be reconciled with FAIR Plan’s loss settlement provision. 

Importantly, this revised language became effective July 1, 2011—that was in the 

midst of Ms. Garnes’ insurance claim, and months before FAIR Plan filed its motion for 

summary judgment in the declaratory relief action, where it relied on the contention that 

“total loss” is nowhere defined in the insurance code. As appears, that argument was 

simply false, and FAIR Plan—which, after all, is a consortium of large insurers, all of 

which are required to issue §10102 disclosure to hundreds of thousands of insureds—

ought to have known as much. 

 B. The Cheeks Dicta No Longer Applies 

 

In language that was altogether superfluous to its ruling, the Cheeks court told 

FAIR Plan that if it was unhappy with the definition of ACV in Jefferson, it should come 

up with its own. Sometime after 1998, FAIR Plan did just that—deploying the loss 

settlement provision at issue here. FAIR Plan has defended that provision, along with its 

refusal to pay Ms. Garnes a penny more than the low appraised value of her house, by 

pointing to the Cheeks dicta, and arguing that it was simply following the Second 

District’s advice. 

                                                 

7 Compare Minich v. Allstate Ins. Co., 193 Cal.App.4th 477, 489-90 (2011), in which the 

court likewise relied on §10102 to determine the meaning of a phrase in amended §2051; in that 

case the phrase at issue was “policy limit”. 
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But that guidance, whatever significance it might once have had, became 

worthless in 2004. 

Jefferson held that as used in §2071, ACV means fair market value. Cheeks 

followed that rule. Six years later, the Legislature supplied a mandatory definition of 

ACV, as described previously. Logically, that statute supplants the Jefferson/Cheeks 

holding that ACV means fair market value. Now, ACV means what §2051(b) says it 

means. The amended law unambiguously provides that its definition is obligatory in the 

case of an ACV policy like the one Ms. Garnes bought: “Under an open policy that 

requires payment of actual cash value, the measure of the actual cash value recovery . . . 

shall be determined as follows . . . .” (Emphasis added.) 

No California case has repeated the Cheeks dicta that insurers are free to come up 

with their own ACV definitions; certainly none has done so or could have done so since 

2004. And as appears, various courts and commentators have observed that after the 

amendments to §2051, the Jefferson/Cheeks rule regarding the definition of ACV no 

longer applies. See Kirkwood v. California State Auto. Assn. Inter-Insurance Bureau, 193 

Cal.App.4th 49, 54 [Recognizing that “In 2004, with the passage of Assembly Bill No. 

2962 introduced as part of the Homeowners Bill of Rights following the 2003 wildfires in 

Southern California, section 2051 was amended to state exactly how the measure of 

actual cash value should be determined.” (Emphasis added.); 1 California Ins. Law 

Dictionary & Desk Ref. § A17.1 (2014 ed.) [noting that in passing §2051(b)’s definition 

of ACV, “the Legislature partially repealed the holding in Jefferson Ins. Co. v. Superior 

Court, 3 Cal.3d 398, 402, 90 Cal. Rptr. 608, 475 P.2d 880 (1970).”]; Rutter Guide, Cal. 
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Prac. Guide Ins. Lit. ¶ 6:358.4 [“Ins.C. § 2051(b), amended in 2004, ‘states exactly how 

the measure of actual cash value should be determined’ (thus presumably superseding 

pre-2005 case law definitions of the term)”, quoting Kirkwood, 193 Cal.App.4th at 54 

(emphasis added).]8 

 C. Conclusion 
 

“Total loss” is (and long has been) defined in the Insurance Code in a manner that 

is irreconcilable with FAIR Plan’s loss settlement approach. And after the 2004 

amendments to §2051, contrary to FAIR Plan’s claim, insurers are bound to adjust claims 

as set forth in §2051(b). FAIR Plan’s defense of its policy is unavailing. 

As Section IV explains, loss adjustment under that statute indisputably looks to the 

quantum of physical damage to the structure; it does not, as FAIR Plan has asserted, 

permit loss settlement by reference to a comparison between repair costs and appraised 

value. The policy is thus invalid.

                                                 

8 The Enrolled Bill Report generated during legislative consideration of the Assembly 

Bill that would eventually produce amended §2051, acknowledges that the amendment would 

impact the holding in Jefferson. See Exhibit A in Support of Motion for Judicial Notice at 127 

[“LEGAL IMPACT: Jefferson v. Superior Court, 3 Cal. 3d 398 (1970); California authority that 

defines actual cash value.”] That circumstance further supports the view that the mandatory 

definition of ACV in amended §2051(b) supplants the rulings in Jefferson and Cheeks. 
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IV. The Phrase “Total Loss” as Used in §2051(b) Refers to a Quantum of 

Physical Damage to an Insured Structure, and Precludes the Repair-Costs 

Versus-Fair-Market-Value Approach FAIR Plan Employs in its ACV Policy 

Even if Insurance Code §§1962 and 10102 did not exist, FAIR Plan’s policy 

would be invalid because “total loss” as used in §2051(b) unambiguously refers to a 

quantum of physical damage to insured property, and cannot rationally be read to mean 

anything else. 

 A. The Meaning of “Total Loss” in Amended §2051(b) and Its Companion 

Statutes9 is Clear 

 

To determine what a law means, this Court looks first to its words: “If the 

statutory language is clear and unambiguous our inquiry ends. If there is no ambiguity in 

the language, we presume the Legislature meant what it said and the plain meaning of the 

statute governs. In reading statutes, we are mindful that words are to be given their plain 

and commonsense meaning.” Pineda v. Bank of America, N.A., 50 Cal.4th 1389, 1394 

(2010). 

The phrase “total loss” was used repeatedly in a series of laws passed after huge 

fires in Southern California wreaked havoc in insurance markets. See Insurance Code 

§675.1, Stats.2004, c. 605 (A.B.2962), § 1; Insurance Code §2051, Stats.1935, c. 145, p. 

                                                 

9 When statutes are in pari materia, they should be construed together as one statute. City 

of Huntington Beach v. Board of Administration, 4 Cal.4th 462, 468 (1992). So interpreted, “all 

parts of a statute should be read together and construed in a manner that gives effect to each, yet 

does not lead to disharmony with the others.” Id. The rule is that “code sections in pari materia 

must be harmonized with each other to the extent possible . . . .” Pacific Southwest Realty Co. v. 

County of Los Angeles, 1 Cal.4th 155, 169 (1991). 
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595. Amended by Stats.2004, c. 605 (A.B.2962), § 2; Insurance Code 2051.5, Stats.2004, 

c. 311 (A.B.2199), § 1, eff. Aug. 25, 2004. As will appear, and consistent with §§1962 

and 10102, “total loss” means the same thing in all of those laws: complete physical 

destruction of an insured structure. 

1. Amended §2051 

Amended §2051(b) sets forth the mandatory measure of ACV in California, 

dividing it into two categories—that applicable in the case of a “total loss to a structure”, 

and that applicable in the case of a “partial loss to a structure.” (Emphases added.) 

Thus, in the statute, the object phrase—“total loss”—operates upon the subject 

phrase—“a structure”—by way of the preposition “to.” Had the Legislature used the 

word “of”, or used a different sort of construction, such as “where a structure is a total 

loss”, there might be some ambiguity. But total loss to a structure unmistakably 

contemplates a quantum of physical damage—i.e., complete or total—and excludes the 

sort of economic analysis employed by FAIR Plan. 

The quantum of damage construction of the phrase “total loss” finds support in 

cases going back 134 years. See Milhouse v. Travelers Commercial Ins. Co., 982 

F.Supp.2d 1088, 1092 (C.D. Cal. 2013) [“In November 2008, the Yorba Linda Freeway 

Complex fire swept through Dr. and Mrs. Milhouse's neighborhood and consumed their 

home. A total loss resulted, with the structure of the home itself and the personal property 

contained within it all lost in the blaze.”;]; Martinez v. Enterprise Rent-A-Car Co., 119 

Cal.App.4th 46, 54 [“‘Total loss’ is commonly used to mean a ‘complete destruction’ of 

the property at issue. (Cf. Black's Law Dict. (7th ed.1999) defining “total loss” as “[t]he 
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complete destruction of insured property so that nothing of value remains . . .”)]; 

Williams v. Hartford Ins. Co., 54 Cal. 442, 450-51 (1880) [approving jury instruction 

which provided: “A total loss does not mean an absolute extinction. The question is not 

whether all the parts and materials composing the building are absolutely or physically 

destroyed, but whether, after the fire, the thing insured still exists as a building. Although 

you may find the fact that after the fire a large portion of the four walls were left 

standing, and some of the iron-work still attached thereto, still if you find that the fact is 

that the building has lost its identity and specific character as a building, you may find 

that the property was totally destroyed within the meaning of the policy.”] 

2. Section §675.1 

Section 675.1 provides10 that “In the case of a total loss to the primary insured 

structure . . . [i]f reconstruction of the primary insured structure has not been completed 

                                                 

10 This is the full text: 

 

“In the case of a total loss to the primary insured structure under a residential policy 

subject to Section 675, the following provisions apply: 

 

(a) If reconstruction of the primary insured structure has not been completed by the time 

of policy renewal, the insurer, prior to or at the time of renewal, and after consultation by the 

insurer or its representative with the insured as to what limits and coverages might or might not 

be needed, shall adjust the limits and coverages, write an additional policy, or attach an 

endorsement to the policy that reflects the change, if any, in the insured's exposure to loss. The 

insurer shall adjust the premium charged to reflect any change in coverage. 

 

(b) The insurer shall not cancel coverage while the primary insured structure is being 

rebuilt, except for the reasons specified in subdivisions (a) to (e), inclusive, of Section 676. The 

insurer shall not use the fact that the primary insured structure is in damaged condition as a result 

of the total loss as the sole basis for a decision to cancel the policy pursuant to subdivision (e) of 

that section.” 
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by the time of policy renewal” (emphasis added), the insurer is required to reduce its 

dwelling premium to reflect the fact that there is nothing left to insure. 

The rule, added to the code with the amendments to §2051, would make no sense 

if by “total loss” the Legislature had intended a comparison between repair costs and 

appraised value. For example, if FAIR Plan’s definition is valid, Ms. Garnes’ house 

indeed suffered a total loss. But there remained, indisputably, much of value to insure 

after the kitchen fire; FAIR Plan has never argued contrarily. (See AA 71 et seq.) So, 

logically, when the Legislature said “total loss” in §675.1, it must have meant situations 

in which a structure has been completely destroyed and thus the mandatory reduction in 

premiums is justified. 

3. Section §2051.1 

Section 2051.1(c) provides that “In the event of a total loss of the insured 

structure, no policy issued or delivered in this state may contain a provision that limits or 

denies payment of the replacement cost in the event the insured decides to rebuild or 

replace the property at a location other than the insured premises.” (Emphasis added.) 

In other words, if a house burns to the ground, an insurer may not bar a 

policyholder from rebuilding elsewhere. Again, the phrase “total loss” in this companion 

statute to §2051(b) cannot rationally be read to mean a weighing of repair costs and 

appraised value. Total loss, as used in §2051.1, logically has to refer to total and 

complete destruction of an insured structure, or it would make no sense. That usage is, of 

course, altogether consistent with Insurance Code §§ 675.1, 1962, and 10102, and 

altogether inconsistent with FAIR Plan’s loss settlement provision. 
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4. The Fact that Here the Mandatory ACV Payment for Repair 

Costs was Substantially More than it Would have been if the 

Structure had been Completely Destroyed does not Alter the 

Plain Meaning of §2051(b) 

 

In its briefing below (AA 149) FAIR Plan argued that if Ms. Garnes is right, she 

would receive a windfall because her house was not completely destroyed. The insurer 

also noted that if Ms. Garnes had wanted sufficient insurance to repair her house, she 

should have purchased a replacement cost (RCV) policy. (AA 149.) 

Two responses are in order.  

First, §2051(b) is not ambiguous. It says what it says. Also, as appears below, the 

legislative history of that statute and others strongly supports Mr. Garnes’ position 

regarding the meaning of “total loss” under the provision. Thus, if FAIR Plan finds fault 

with the operation of the statute, its remedy is with the Legislature. Unless and until the 

Legislature changes the law, FAIR Plan was obligated to settle Ms. Garnes claim in 

accordance with §2051(b)’s mandatory definition of ACV. 

Second, the word “windfall” means an unearned profit.11 Ms. Garnes bought an 

ACV policy with $425,000 dwelling coverage. She paid FAIR Plan for that insurance. 

Her reasonable expectation was that in the case of a fire loss that did not completely 

destroy her house, she would be able to repair the dwelling, as §2051(b) unambiguously 

requires. Thus, the $362,000 FAIR Plan should have paid Ms. Garnes was by no means a 

                                                 

11 http://www.merriam-webster.com/dictionary/windfall 
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windfall; it was precisely what she had purchased. The true windfall, rather, would be to 

FAIR Plan if its loss settlement provision were sustained because, of course, while it 

received premiums for a $425,000 policy, its true limit of was about a fifth as much.12 

5. Conclusion 

This Court need go no further. The plain language of §2051(b) and its companion 

statutes makes clear that “total loss” refers to a quantum of physical damage to an insured 

structure, and does not permit loss settlement by reference to a comparison between 

repair costs and appraised value. FAIR Plan’s loss settlement provision is thus invalid.  

As will appear, that conclusion finds unqualified and decisive support in the 

legislative history of amended §2051(b), a predecessor bill, and the companion statute. 

 B.  The Legislative History of Amended §2051(b), a Predecessor Bill, and 

the Companion Statute, Makes Clear that FAIR Plan’s Loss Settlement 

Method is Contrary to California Law 

 

If it concludes the phrase “total loss” is ambiguous, the Court looks “to a variety 

of extrinsic aids, including the ostensible objects to be achieved, the evils to be remedied, 

the legislative history, public policy, contemporaneous administrative construction, and 

the statutory scheme of which the statute is a part.” People v. Harrison, 57 Cal.4th 1211, 

1221–1222 (2013). The Court’s “fundamental task is to ascertain the intent of the 

                                                 

12 FAIR Plan’s RCV versus ACV argument is a red herring of a particular fishy variety. 

As FAIR Plan well knows, the true difference between the two is not that one provides for repair 

costs and the other does not. The difference is that an RCV policy provides for repair without any 

adjustment for depreciation, while an ACV policy contemplates depreciation, as §2051(b) 

expressly provides. See Insurance Code §10102, setting forth meanings of ACV and RCV in 

mandatory disclosures. 
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lawmakers so as to effectuate the purpose of the statute.” Mays v. City of Los Angeles, 43 

Cal.4th 313, 321 (2008)(internal citations and quotation marks omitted). “The statutory 

language is not read in isolation, however. Rather, we consider its terms in the context of 

the statutory framework as a whole in order to determine its scope and purpose and to 

harmonize the various parts of the enactment.” Los Angeles Unified School Dist. v. 

Garcia, 58 Cal.4th 175, 186 (2013). 

1. The Legislative History of AB 2692, Which Became 

Insurance Code §§675.1 and 2051(b) 

 

Assembly Bill 2692 was introduced on February 20, 2004, by member Fran 

Pavley. (Motion for Judicial Notice, Exhibit A (hereafter “Exhibit A”) at 23.) The 

governor signed it September 20, 2004. (Exhibit A at 23.) The source of the bill was then 

Insurance Commissioner John Garimendi. (Exhibit A at 25.) The bill had three purposes: 

It “[c]arifies the measurement of ‘actual cash value’ in relation to a homeowner's 

insurance policy. Requires insurers, in the case of a total loss to a structure, to reduce the 

amount of the premium to reflect the reduced exposure to risk. Prohibits insurers from 

canceling or nonrenewing coverage while a destroyed structure is being rebuilt.” (Exhibit 

A at 67 (emphases added).) The “Enrolled Bill Memorandum” to the governor 

emphasized these points. (Exhibit A at 121.) 

The assembly committee’s “Background Information Sheet” noted that although 

“insurance companies are required to ‘repair, rebuild or replace the property destroyed or 

damaged with other of like kind and quality . . .’” and “Insurance policies issued in 

California cannot be less favorable to the consumer than the standard fire form (Insurance 
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Code Sections 2070 and 2071)”, “the valuation of property is unclear and continues to be 

an issue between insurance companies and consumers . . . .” (Exhibit A at 25.)  

The Information Sheet indicated that devastating fires in Southern California in 

the fall of 2003 would result in “enormous demand from affected homeowners making 

claims on their homeowner insurance policies.” (Exhibit A at 25.) But many 

“homeowners policies do not clearly define how ‘actual cash value’ will be determined. . 

. . This bill will explain and provide consistency for how claims will be adjusted . . . .” 

(Exhibit A at 26.) 

A report generated by the Senate Insurance Commission in late 2003 following the 

Southern California fires contained two sections relevant here.  

First, describing basic terms of a homeowners’ policy, the report posed the 

following question: “What’s the policy limit and what does it really mean?” It answered 

the question this way: “A policy limit of, say, $200,000 is intended to reflect a reasonable 

amount of coverage for a property in light of the need to rebuild after a fire, and many 

policies have an additional amount of 20% - 50% that is available above the limit to 

cover a total loss situation such as a large fire.” (Exhibit A at 32 (emphasis added).) 

Thus, when the Senate Committee used the phrase “total loss”, it was referring to a 

quantum of physical damage to a structure.  

Second, the report addressed various questions directly to FAIR Plan regarding 

how it adjusts claims and whether its policy should be changed in light of the Southern 

California fires (Exhibit A at 43), a circumstance which strongly suggests FAIR Plan 
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itself, not to mention its member companies,13 was heavily involved in the discussion that 

resulted in the amendments to §2051. 

In a letter to Senator Jackie Speier, the Senate sponsor of the legislation, and later 

to the Governor, Commissioner Garimendi made very clear what was intended by the 

phrase “total loss”. Referring to the section of the proposed bill that eventually became 

Insurance Code §675.1, Commissioner Garimendi says that “In the case of a total loss, 

AB 2962 also requires insurers to reduce the amount of the premium to reflect the 

reduced loss exposure. Consumers should not pay premium for a structure and contents 

that no longer exist. They should only pay premium for the existing exposure, such as 

liability insurance. Insurers should also be prohibited from canceling or nonrenewing 

coverage during the course of rebuilding the destroyed structure.” (Exhibit A at 135-36, 

288-89 (emphases added).) 

Ms. Pavley wrote the Governor with a similar message: “Many homeowners’ 

policies do not clearly define how ‘actual cash value’ will be determined. In addition, 

some homeowners have been charged premiums based on the full value of their home 

after experiencing a total loss. Some insurance companies have even terminated 

insurance coverage from homeowners that have experienced a no-fault total loss. ¶ This 

bill would define the measurement of ‘actual cash value’ in relation to a homeowner's 

insurance policy. In the case of a homeowner experiencing a total loss, this bill requires 

                                                 

13 Opposition to AB 2692 came from many of California’s largest insurers, and their 

industry groups. (Exhibit A at 45.) 
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insurers to adjust premiums to reflect the changed exposure to risk upon a renewal of a 

policy. Furthermore, it prohibits insurers from canceling a policy during the course of 

rebuilding.” (Exhibit A at 133 (emphases added).) 

Finally, the legislative history of the provision that eventually became Insurance 

Code §675.1, makes absolutely clear that “total loss” refers to a circumstance in which a 

structure is completely destroyed. (Exhibit A at 124: Bill would “prohibit an insurer [in 

the case of a total loss] from cancelling coverage while the destroyed structure is being 

rebuilt . . . .”; 129: “This bill would prohibit insurers from canceling fire insurance 

policies after a total loss and before the structure is rebuilt, on the basis that an insured 

structure is damaged. This bill would also require insurers to charge a rate that reflects 

any change in the insurer’s exposure to loss, if the structure has not been rebuilt by the 

time of policy renewal.”; 350: “In the case of a total loss to the structure, prohibits 

insurers from canceling coverage during the course of rebuilding the destroyed primary 

structure, in the event of a total loss.”



 

26 

 

2. The Legislative History of the Predecessor to AB 269214 

In February 2002, Senator Richard Polanco introduced SB 1678, which, among 

other things, sought to amend §2051 in almost precisely the manner it was amended in 

2004.15 (Motion for Judicial Notice, Exhibit B, Part 1, hereafter “Exhibit B Part 1”, at 5.) 

The legislative history of SB 1678 lends additional support for the view that by 

using the phrase “total loss” in amending §2051, the Legislature had in mind a quantum 

of physical damage to a structure.  

A Senate Insurance Committee report first described the problem, as explained by 

the Department of Insurance: 

The term actual cash value (ACV), and how it should be 

calculated, has been the subject of much confusion and 

litigation. The DOI reports that while case law exists on the 

subject, ACV remains confused in practice. As a result, DOI 

reports that it has encountered many problems assisting 

consumers and insurers resolving disputes related to ACV. 

 

According to DOI, existing case law dictates that ACV is 

synonymous with fair market value (FMV). FMV is defined 

in case law as "that amount a willing buyer would pay a 

willing seller, neither being under undue pressure." However, 

DOI reports that insurers have generally calculated ACV as 

                                                 

14 The Court may takes into account the history of failed predecessor bills in determining 

legislative intent. See City of Richmond v. Commission on State Mandates, 64 Cal.App.4th 1190, 

1199 (1998); People v. Jenkins, 196 Cal.App.3d 394, 404 (1987). 
 
15 The relevant text provided: “(b) Under an open policy that requires payment of actual 

cash value, the measure of recovery shall be determined as follows: (1) In case of a total loss, the 

policy limit or the fair market value of the thing lost or injured, whichever is less. (2) In case of a 

partial loss, the amount it would cost the insured to repair, rebuild, or replace the thing lost or 

injured less a fair and reasonable deduction for physical depreciation based upon its condition at 

the time of the injury or the policy limit, whichever is less. A deduction for physical depreciation 

shall only apply to property subject to repair and replacement during the useful life of the 

property.” (Exhibit B Part 1 at 5 (emphasis added).) 
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replacement cost less depreciation. DOI notes that this 

confusion can be traced to the fact that at least one case 

(Cheeks v. California FAIR Plan (1998) 61 Cal.App.4th 423) 

stated that parties could agree "through policy language" to 

measure ACV as replacement cost less depreciation. 

 

(Exhibit B Part 1 at 29 (emphasis added).) 

 

The report then restated the problem, and explained the proposed solution, while 

making absolutely clear that “total loss” means complete physical destruction: 

Existing law describes the measure of indemnity under 

"open" fire insurance policies (Insurance Code Section 2051). 

Most residential property and homeowners coverage policies 

are open policies. In a total loss situation (when the property 

is completely destroyed) ACV recovery can be measured as 

the FMV of the property at the time of loss. However, when 

the property is only partially damaged, FMV is difficult to 

calculate and may not, in most cases, be in the best interest of 

the insured. This is true because FMV is a composite of 

factors, all of which are ill-suited to measuring loss to a 

portion of property. 

 

To remedy this problem, the bill would require ACV on total 

losses to be measured as FMV. Partial losses, on the other 

hand, would be measured as replacement cost less 

depreciation. DOI believes that this method would create an 

objective calculation which could lead to a reduction in   

disputes, a decrease in costly litigation, and an increased and 

more effective role for DOI in assisting parties involved in 

ACV disputes. 

 

(Exhibit B Part 1 at 30-31 (emphases added).) See also Exhibit B at 140 [DOI Fact Sheet 

states that “In a total loss situation (when the property is completely destroyed) ACV 

recovery can be measured as the "Fair Market Value" (FMV) of the property at the time 

of loss. However, when the property is only partially damaged, FMV is difficult to 

calculate and may not in many cases be in the best interests of the insured since it is a 
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composite of factors ill-suited to measuring loss to a portion of property.” (Emphasis 

added.)]; Exhibit B Part 1 at 164 [Senate Insurance Committee Hearing Report, same 

language]. 

3. Conclusion 

The Legislature indisputably intended “total loss” to refer to a quantum of physical 

damage—i.e., complete physical destruction. For that reason, too, it should be clear FAIR 

Plan’s loss settlement provision is invalid. 

 

V. Conclusion: The Troublesome Consequences of FAIR Plan’s Loss Settlement 

Provision 

FAIR Plan sold Marlene Garnes $425 thousand in dwelling coverage. (AA 1.) Her 

reasonable expectation16 was that in the event of a fire, the insurer would either pay to 

repair the damage so she could return, or pay her enough to move to an equivalent 

residence. That is why people buy insurance; and that is why more than 45 years ago17 

the Legislature compelled California’s admitted carriers to offer basic dwelling insurance 

to those who could not otherwise find it—so homeowners (not to mention their mortgage 

                                                 

16 Provisions of an insurance policy are viewed broadly in favor of the insured, keeping in 

mind her reasonable expectations. See, e.g., Elliott v. Geico Indemnity Company, --- Cal.Rptr.3d 

----, 2014 WL 6466952 (2014). And in general, rules of causation and coverage in the insurance 

context focus on the reasonable expectations of the insured. See Julian v. Hartford Underwriters 

Ins. Co., 35 Cal.4th 747, 754 (2005). 

 
17 See Insurance Code § 10090 et seq. 
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holders) in marginal neighborhoods had access to the same peace of mind the rest of us 

take for granted. 

FAIR Plan’s appraiser arrived at Ms. Garnes damaged house during a period of 

extraordinarily high foreclosure rates.18 The appraiser used a comparable sales approach 

to valuation (App. 42 et seq.), failing to account for the fact that sales prices in the area 

were unreliable because foreclosure sales are under duress.19 The appraiser did not take 

into account the considerable transaction costs—marketing costs, transfer taxes, 

commissions—Ms.  Garnes would incur if she sold her house and went looking for 

another. The appraiser considered only the value of the house, not the land. FAIR Plan 

paid for demolition, but never suggested (as no reasonable insurer could suggest) either 

that she could build an equivalent home on the lot for $75,000, or that anyone would 

promptly pay her for the land. 

Thus, there is no dispute that the $75 thousand FAIR Plan paid Ms. Garnes did not 

enable her to fix her house, or to buy equivalent one. Indeed, notwithstanding the $425 

thousand in coverage the insurer sold Ms. Garnes, FAIR Plan’s loss settlement method 

                                                 

18 See www.realtytrac.com/statsandtrends/foreclosuretrends/ca/contra-costa-

county/richmond 

 
19 Fair market value in the eminent domain context, for example, is defined “the highest 

price on the date of valuation that would be agreed to by a seller, being willing to sell but under 

no particular or urgent necessity for so doing, nor obliged to sell, and a buyer, being ready, 

willing, and able to buy but under no particular necessity for so doing, each dealing with the 

other with full knowledge of all the uses and purposes for which the property is reasonably 

adaptable and available.” CCP §1263.320(a) (emphasis added); see also Revenue & Taxation 

Code §110(a) [same]. 

 

http://www.realtytrac.com/statsandtrends/foreclosuretrends/ca/contra-costa-county/richmond
http://www.realtytrac.com/statsandtrends/foreclosuretrends/ca/contra-costa-county/richmond
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left its insured effectively homeless. And FAIR Plan’s valuation meant the house was 

likely to be abandoned, and the neighborhood thusly degraded.20 

If FAIR Plan’s policy were valid, its impact on Ms. Garnes and her 

neighborhood—and on the insurer’s thousands of other customers—would be 

unfortunate, but outside this Court’s power to effect. But the policy is plainly invalid and 

its adverse consequences need not be countenanced. 

This Court should reverse. 

 

Dated:  January 14, 2015    ______/S/_________________ 

J. Edward Kerley 

Dylan L. Schaffer 

     

      Counsel for Appellant 

Marlene Garnes

                                                 

20 In fact, a contractor completed the repairs, expecting ultimately to be compensated as a 

result of this litigation. 
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